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The late Rear Admral, then-Captain Charles B. MVay |11
assunmed command of U. S.S. | NDI ANAPOLI'S on 18 Novenber 1944. In
April of 1945, | NDI ANAPOLI S was damaged by a kam kaze attack and
had to undergo repairs at Mare Island Naval Shipyard. Upon
conpl etion of those repairs, the ship departed for a m ssion
involving the transport of atom c bonb conponents to Tinian. The
m ssi on was conpleted on 26 July 1945; on 27 July the ship
arrived at Guam Follow on orders and routing instructions
called for the ship to depart on 28 July and arrive at Leyte,
Philippines on 31 July. The ship departed as schedul ed. During
the transit, at approximately ten mnutes after m dni ght on 30
July, the ship was torpedoed by a Japanese submarine and sank in
| ess than fifteen mnutes. Because arrival of the ship was not
nmoni tored, the ship's absence fromLeyte was not noted and no

rescue effort began until 2 August. Captain MVay and just over



300 nmen were rescued after five days in the water.

On 9 August, Fleet Admral Nimtz, Conmmander in Chief,
Pacific, ordered a Court of Inquiry to investigate the |oss of
| NDI ANAPQOLI S. Captain McVay was designated an "interested party”
and afforded counsel and the opportunity to exam ne w tnesses and
present evidence. The Court of Inquiry placed "serious blanme" on
Captain McVay for his failure to order a zigzag course and
recommended trial by general court-martial. Subsequently, a
suppl enmental investigation was conducted by the Naval |nspector

Gener al .

The record of the Court of Inquiry and the record of
testinony taken by the Inspector CGeneral were then reviewed by
t he Judge Advocate General. |In a nmenmorandumto the Secretary of
the Navy, the Judge Advocate General proposed charging Captain
McVay with the of fenses of "Through Negligence Suffering a Vessel
of the Navy to be Hazarded" by failing to order a zigzag course
and of "Cul pable Inefficiency in the Performance of Duty" by
failing to issue tinely orders to abandon ship. The Judge
Advocat e General al so addressed ot her accusati ons and charges
t hat had been recommended, including failure to maintain
watertight integrity, but concluded that no other charges were
supported by the evidence. On 29 Novenber 1945, the Secretary of
the Navy referred the two charges, as Charges | and 11

respectively, to a general court-martial.



On 3 Decenber 1945, the general court-martial was assenbl ed.
The court was conposed of seven nenbers, all senior officers with
conbat experience. At trial, Captain McVay stated that he did
not object to any nenber. A Navy captain served as judge
advocate or prosecutor for the court-martial. Captain MVay was
represented by a Navy captain and al so had two Navy |ieutenants
as assistant defense counsel. A third lieutenant joined the

defense teammd-tri al

On the first day of the trial, Captain MVay stated that he
needed additional tine to prepare his defense, requesting
adj ournment until the follow ng day. This request was granted.
On the second day, Captain McVay was arrai gned on both charges
and entered pleas of "not guilty.” The prosecution case began,
eventual |y consisting of 39 witnesses and 15 exhibits. The
prosecution rested on 13 Decenber, with the defense beginning its
case on 14 Decenber. The defense called 18 w tnesses, including
Captai n McVay, and introduced one exhibit. The defense rested on
18 Decenber. Both sides made argunent on 19 Decenber. Foll ow ng
the court's deliberation, findings of guilty to Charge | and not
guilty to Charge Il were entered. Captain MVay's outstanding
record of service was introduced at the sentencing hearing. The
menbers, after deliberation, sentenced himto | ose 100 |i neal
nunbers in his tenporary grade of captain and his pernmanent grade

of conmmander. Additionally, the court nenbers unani nously



recommended cl enency.

Following trial, the Judge Advocate Ceneral reviewed the
record of trial and determ ned that the proceedi ngs, findings,
and sentence were legal. The record was forwarded through the
Chi ef of Naval Operations, Fleet Admral King, to the Secretary
of the Navy. On 20 February 1946, the Secretary approved the
proceedi ngs, findings, and sentence. Consistent with the
recommendations of the court-martial and Fleet Admral King, the

Secretary of the Navy remtted the sentence in its entirety.

Revi ew of the record of trial indicates that the proceedi ngs
were fair and provided full due process of law. Captain MVay
was afforded all rights applicable to trial by court-martial. He
was represented by counsel, allowed to confront and cross-exam ne
all witnesses, and had the opportunity to present evidence on his
behal f. The record also clearly indicates that Captain MVay’s
counsel perforned his duties well, presenting evidence and
argunent and chal | engi ng the evidence presented by the
prosecution. Finally, froma technical perspective, the charges
were properly referred and the court was legally convened and
conposed. In short, the proceedings were fairly presented and

| egal .

In addition to fair and | egal proceedings, the finding of

guilty was supported by fact and law. The court found that



Captain McVay had commtted the offense of "Through Negligence
Suffering a Vessel of the Navy to be Hazarded." The text of this

charge foll ows:

In that Charles B. MVay, 3rd, captain, U S. Navy,
while so serving in command of U S.S. | ND ANAPQOLI S,
maki ng passage singly, wthout escort, from Guam

Mari anas |slands, to Leyte, Philippine Islands, through
an area in which eneny submarines m ght be encountered,
did, during good visibility after noonrise on 29 July
1945, at or about 10:30 p.m, mnus nine and one-half
zone tinme, neglect and fail to exercise proper care and
attention to the safety of said vessel in that he

negl ected and failed, then and thereafter, to cause a
zi gzag course to be steered, and he, the said MVay,

t hrough said negligence, did suffer the said U S S

| NDI ANAPOLI'S to be hazarded; the United States then

being in a state of war.

Aside fromthe jurisdictional and obvious el enents, such as the
fact that | ND ANAPOLI S was a "vessel of the Navy," the offense
essentially required proof that Captain MVay acted negligently

and that such negligence caused his vessel to be hazarded.

Negl i gence, in this case, neans that based on information

avai |l abl e, Captain McVay had a duty to take reasonabl e



precautions and exerci se reasonabl e prudence, including steering
a zigzag course. The nenbers found that the facts established
that based on the visibility, speed of the ship, and the known
threat of eneny contact, reasonabl e prudence required zigzaggi ng.
Whet her | NDI ANAPCLI S shoul d have been zi gzaggi ng depended on
whet her sufficient information was available to Captain McVay to
indicate the existence of a submarine threat. The evidence in
the record shows that Captain MVay’'s night orders included
mention of a submarine contact in a position | NDI ANAPOLI S woul d
cross before daylight the next nmorning. This fact, along with
the navigator’s comments and the other intelligence received,
supports the court-martial nenbers’ finding that Captain MVay
was aware of a sufficient threat of eneny submarine contact.
Based on this evidence, the court inplicitly found that Captain
McVay either was aware or should have been aware that eneny
submarines m ght be encountered during his transit and that his
failure to take the precaution of steering a zigzag course

anounted to negligence.

The court al so found that the consequence of such negligence
was that | NDI ANAPOLI S was hazarded. In this regard, "hazarded"
means "placed at risk." The question of whether the ship was
hazarded is not related to Captain McVay's responsibility, or
that of others, for the consequences that resulted. A shipis
hazarded, for the fulfillnment of this el enment, regardl ess of

whether it is ultimately harnmed and regardl ess of the reason it



is at risk. The finding of the court reflects the concl usion
that the failure to zigzag placed the ship in greater risk. In
ot her words, the court concluded that zigzaggi ng decreases the
risk of a successful attack by an eneny subnmarine. This
conclusion is consistent with the conbat experience of the Navy
and the science of relative notion. At the very |east,

zi gzaggi ng conplicates the conputation of an attack sol ution,
increasing the time required and the difficulty experienced for a
submarine to nount a torpedo attack. In many cases, zi gzagging
can render an attack unsuccessful. Based on naval science and
experience, the court-martial found that Captain MVay's failure

to zigzag hazarded his ship.

During trial, Captain MVay' s defense focused on the
i neffectiveness of zigzagging in preventing successful subnarine
attacks. Prosecution and defense witness testinony supported the
Captain’s assertion that zigzagging alone could not guarantee the
safety of the ship. However, the |law did not then, nor does it
now, require the neasure to guarantee success to inpose a duty on
t he commandi ng officer to undertake such a neasure. The |aw
related to hazarding only requires that the nmeasure contribute to
the survivability of the ship. |If failure to zigzag increased
the likelihood of risk, then the ship was hazarded. Stated
conversely, if zigzagging decreased the risk to the ship, the
measure was required. Because zigzaggi ng nakes targeting nore

difficult and increases the chance of evasion upon | aunch of



eneny weapons, as noted in the record of trial, it increases the
chances of survival. Because zigzagging increases the chance of
survival, the ship was hazarded when zi gzaggi ng ceased under the

ci rcunstances prevailing at the tine.

Those chal l enging the court-martial conviction of Captain
McVay have made nunerous factual allegations. The follow ng are

sone of those chall enges and associ ated factual or |egal answers:

- One claimis that Captain MVay requested an escort, had
t hat request denied, and that the absence of an escort was
unusual or inproper. This assertion is best answered by Captain
McVay's own testinony at his court-martial. Wen asked whet her

he had inquired about an escort, Captain MVay responded: "Yes,
had the usual conversation with the routing officer about an
escort, and he said, 'l wll ask for one for you, but I do not
believe there is one available." | didn't give it another

t hought, because | had travelled [sic] many tinmes w thout an
escort." Thus, Captain MVay hinself did not think that the
absence of an escort was unusual. |In any case, had he felt that

t he absence of an escort would jeopardize his ship, he would have

had an obligation to press the issue with his superiors.

- Another issue relates to clains that information
concerning submarine activity, obtained through comruni cations

interception intelligence, or “ULTRA,” was not provided to



Captain McVay, or admtted as evidence at his court-martial. At
the tinme of the sinking, Captain MVay, |like alnost all other
af | oat commandi ng officers, did not have direct access to ULTRA
information. In fact, the ULTRA informati on was not relevant to
the charges before the court: as Captain McVay had no access to
the information, it could not have played a part in a

determ nation of negligence. Accordingly, such information would
not have been adm ssible. 1In any case, the ULTRA infornation at
i ssue was so general — nerely that two submarines had | eft hone
waters for patrol in an area of ocean roughly the size of
Australia — that it could have played no reasonable role in
Captain McVay’'s decision processes. In fact, the ship had

recei ved warnings of submarine activity in the general vicinity
of its route. This was relevant, as one of the issues before the
court-martial was whether Captain MVay shoul d have consi dered
that he was in "submarine waters" as contenpl ated by Fl eet
Doctrine and War Instructions concerning zigzaggi ng. Based on
the intelligence information provided to Captain McVay prior to
hi s departure and conmuni cations received by the ship after
departure, the court inplicitly found that Captain MVay should
have considered his ship to be in "submarine waters"” and that he
reasonably shoul d have zi gzagged, per applicable doctrine and

prevail i ng standards of seanmanshi p.

- Another claimnmade is that, at the court-martial, the

Japanese submarine comrander testified that "once he had detected



the ship, he would have been able to make a successful attack
whet her or not the ship was zigzagging." Actually, the Japanese
submari ne conmander testified that zigzagging "would have

i nvol ved no change in the nmethod of firing the torpedoes, but
sone changes in the maneuvering." The Japanese comrander di d not
say that his attack woul d have been successful if the ship had
been zi gzaggi ng, but did say that he woul d have had to change
"maneuvering." The Japanese conmander's testinony did not
contradict the conclusion that the failure to steer a zigzag

course hazarded or increased the risk to | NDI ANAPQOLI S.

- Oher clains made have related to visibility when the
attack occurred. Challengers have alleged that visibility was
poor and that, therefore, zigzagging was not warranted. In this
regard, the record indicates that visibility was poor at
approxi mately 2000, when Captain MVay authorized the Oficer of
the Deck to cease zigzagging. However, the record al so indicates
that visibility inproved later in the evening. In his report to
the Secretary of the Navy, Captain McVay stated that "[t] here was
intermttent nmoonlight at which tinmes the visibility was
unlimted."” Mreover, nunerous w tnesses, survivors of USS
| NDI ANAPOLI'S, testified at the court-nmartial that the nopon was
visible and that visibility was good. Perhaps nost
significantly, the fact that the ship was observed at
approxi mately 10,000 yards by a submarine and successfully

tracked by visual observation indicates that visibility was good.

10



The evidence clearly supports the court-martial’s inplicit

finding that there was adequate visibility to require zigzaggi ng.

- Much has been nmade of the fact that Captain MVay's orders
gave himdiscretion on whether to zigzag. It should be noted
that Captain McVay was charged wth negligence for his failure to
zi gzag and not violation of orders. A charge of failure to
follow a general order requiring zigzaggi ng was consi dered and
rejected by the Judge Advocate General as not supported by the
evidence. Wile Captain McVay's orders gave himdi scretion
whet her to zigzag, the orders did not relieve himfrom exercising
his discretion consistently wth applicable doctrine and the
tactical situation. Accordingly, the court's finding of
negligence inplies by law a finding that Captain MVay's
di scretionary decision not to zigzag constituted negligent

j udgnment under the circunstances.

- There is a popular m sconception that Captain MVay was
brought to trial for losing his ship in conbat. In fact, the
actual |oss of the ship was not an el enent of either of the two
charges referred agai nst Captain McVay. He stood accused of not
pronmptly and effectively ordering abandon ship, and of placing
the ship at risk by failing to steer a zigzag course; he was
convicted of the latter only. The loss of the ship was legally
irrelevant to the proof of the prosecution’s case. O course,

the loss of the ship and the tragic circunstances associated with

11



the del ayed rescue effort focused scrutiny on Captain MVay’s
actions, as they would have on any commandi ng officer in the

ci rcunst ance.

As di scussed above, the court-martial proceedings were fair
and legal. The court's findings were factually and legally
sound. The results of the court-martial were properly reviewed
and approved. Upon approval, the conviction was final. There is
no authority under law to overturn or reverse a final conviction.
Even if renmedial action were warranted, no such action is legally
avai l able. For exanple, a presidential pardon does not overturn
a conviction, but merely sets aside or mtigates the punishnment
inposed. In this case, as the Secretary of the Navy remtted the
sentence in its entirety, a pardon would affect nothing.

Finally, statutory secretarial authority to correct records does

not extend to final convictions of courts-nartial.

The findings of the Court of Inquiry are simlarly final.
Such adm nistratively final acts may only be disturbed upon a
showi ng of fraud, or m stake of fact or law. If it were found
that the opinion of the Court of Inquiry was procured by fraud or
resulted from m stake, then such a finding m ght be corrected.
In this case, there is no evidence that fraud or m stake

i nfluenced the opinion of the Court of Inquiry.

Since this incident there have been nunerous inquiries into

12



the sinking of the U S.S. IND ANAPOLIS, the resulting | oss of
life, and the court-martial of Captain McVay. |In addition to the
full process of law at the tine, this case was reviewed in 1975
by Senators Hartke and Eagleton, in 1992 by independent attorneys
conm ssi oned by Senator Lugar, and in 1996 by the Navy
internally. Each review has found that the process, findings and
sentence and are warranted by the evidence and that no further

action is necessary or appropriate.

I n conclusion, thorough review of the court-martial record
and the Court of Inquiry shows that all proceedi ngs were |egal
and fairly conducted. The results show that Captain MVay was
properly held accountable for professional negligence.

In the RESTATEMENT (SECOND) OF TORTS 88 282 ("Negligence is
conduct which falls bel ow the standard established by |aw for the
protection of others . . . .), 8 283 (the standard of conduct
expected is that of a "reasonable man under |ike circunstances"),
284(b)(failure to performan act for the protection of others
"which the actor is under a duty to do.")(1977).

The court found that, under the circunstances and with the
informati on we have available to him Captain McVay had a duty to

zigzag to reduce the risk to his vessel of submarine attack.

As noted above, and as reflected by the record of trial, 54 years
of naval correspondence, and history, Captain MVay was never
charged with losing his ship. He was charged with and convi cted
of suffering his ship to be negligently hazarded, unreasonably

pl acing her at risk. This conviction is fully supported by the

13



evi dence, as subsequent reviews have shown. The record reflects
that Captain MVay received full due process throughout the
proceedi ngs, and they were conducted and reviewed fairly.
Finally, neither the court-martial nor the official record
attributes responsibility for the sinking of USS | NDI ANAPCLIS to
Captain McVay. The sentence, its rem ssion, and his subsequent

retirement at the grade of Rear Admral supports this.
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